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RESPONSE OF COMPSOUTH TO BELLSOUTH’S MOTION TO FILE REPLY BRIEF

Competitive Carriers of the South, Inc. (“CompSouth”) opposes the Motion filed by
BellSouth Telecommunications, Inc. (“BellSouth”) asking for permission to file an unscheduled
brief contrary to the procedural order issued by the Hearing Officer.

At a pre-hearing conference on May 26, 2005, the parties agreed to a procedural
schedule in this docket. That schedule was incorporated into a letter filed by BellSouth on May
26 and an order issued June 1 by Director Deborah Tate, acting as Hearing Officer. The
schedule provided that motions for summary judgment would be due on June 1 and responses to
the motions due on July 1, 2005.

Pursuant to that Order, BellSouth filed a summary judgment motion on June 1;
CompSouth and others filed a response on July 1.

On July 14, twelve days before the scheduled filing of direct testimony, BellSouth filed
an unscheduled twenty-page reply brief addressing, once again, 1ssues raised in the summary
judgment motion. With the brief, BellSouth filed a motion asking, in effect, that the procedural

schedule be changed to permit the filing of BellSouth’s latest brief.'

! BellSouth offers no explanation for its request other than to pomnt out that the company also filed a Reply Brief on
the same 1ssues 1n Georgia and, therefore, “the Authonty should have at least as much information available to 1t in
making decisions as the Georgia Commission ” BellSouth Motion, at 2 Perhaps, 1n the next case, Tennessee need
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CompSouth opposes the motion. [t is too late now for BellSouth to seek to change the
rules under which the parties agreed to operate. It is unfair to expect CofnpSouth, which is now
' deeply involved in trying to prepare testimony for filings in Tennessee an:d other states, to digest
and respond to any new arguments or misstatements that may be contained in the Reply.

One, particularly egregious, example demonstrates why BellSouth’s motion should be
denied.

As CompSouth explained in detail, at pp. 10-12 of the Responsé to BellSouth, Section
271 of the federal Telecommunications Act expressly requires BellSouth to offer CLECs the use
of certain unbundled network elements, such as loops and switching, which are spelled out 1n
Section 271(¢c)(2)(B). That offering must be made in an interconnection agreement (or a general
statement of terms and conditions) approved by the state commission undér Section 252.

In “reply,” BellSouth bends the limits of advocacy beyond recégnihon. At page 12,
BellSouth states, “The CLECs also argue that Section 271(c)(1) provides that ‘the terms and
cond1tion§ for the checklist items in Section 271 must be in an approved interconnection
agreement.” Joint CLECs’ Response, at 12. Section 271(c)(1) says nothing of the sort . . . It
says nothing about incorporating Section 271 elements into the Section 252 agreements . . .”

How can both statements be true? They cannot. BellSouth intentionally twisted the
facts.

The CLECs did not say that “Section 271(c)(1)” requires “incorporating Section 271
elements into Section 252 agreements.” That requirement is found in Section 271, but 1t is in

sub-paragraph (c)(2), not (c)(1), as clearly spelled out in the CLECs brief and, without doubt, as

clearly understood by BellSouth.

not bother to adopt a procedural schedule, 1t should just get copies of the Georgia pleadings so that each state will
have ““at least as much information” as the other

[\
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This is not a minor point; it lies at the heart of the argument concemning this agency’s
Junisdiction over 271 UNEs. The Act specifically requires that the UNEs listed 1n Section 271 be
offered to CLEC:S in state-approved interconnection agreements. BellSouth knows that. Instead
of acknowledging the point or even making an honest argument, BellSouth files a “Reply” which
intentionally misrepresents both the CLECs’ argument and the plain language of the statute.

CompSouth has not carefully reviewed BellSouth’s “Reply” to determine whether it
contains other, similar misstatements. CompSouth should not have to. The brief is not

consistent with the procedural order and BellSouth offers no good reason to make an exception.

Respectfully submaitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

o Al Y

Henry Walker (No )

1600 Division Street, Suite 700
P.O. Box 340025

Nashville, Tennessee 37203
(615) 252-2363
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded
via U.S. Mail, postage prepaid, to:

Guy M. Hicks

BellSouth Telecommunications, Inc.
333 Commerce Street, Ste. 2101
Nashville, TN 37201-3300

James Murphy

Boult, Cummings, Conners & Berry
1600 Division Street, Ste. 700
Nashville, TN 37203

Ed Phillips

United Telephone —Southeast
1411 Capitol Blvd.

Wake Forest, NC 27587

H. LaDon Baltimore

Farrar & Bates

211 7" Avenue North, Ste. 320
Nashville, TN 37219-1823

John Heitmann

Kelley, Drye & Warren

1900 19" Street NW, Ste. 500
Washington, DC 20036

Charles B. Welch

Farris, Mathews, et al.

618 Church Street, Ste. 300
Nashville, TN 37219

Dana Shafer

XO Communications, Inc.
105 Malloy Street, Ste. 100
Nashville, TN 37201

217
on this the day of July, 2005.

4L4//m

Henfy M. Wau(er
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